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DEPARTMINT OF T1HE INTERIOR e ve o P ?*‘7‘\

OFFICE OF THE SOLICITOR Dup.

WASHINGTON, D.C. 20240

December 10, 1959

. Memorandun

To: Secrebary of the Interior
I'rom: Solicltor

Subject: Navajo Stcam Generating Project -- use of Colorado
River waticr '

The Burcau of Reclamabtion and five electric utilities,
three investor ovned and itvo public agencics, have completed
negobiations and {inal contract dvafts for construction and
operdtion of the Navajo Project Tfor the themsl generation of
clectric power. The Project will be built on the Havajo Indian-
Rescrvation near Papge, Avizona, using coal mined on the Reserva-

" +ion and Colorado River wabter from Jake Powell.

The Burcau of Reclswation's parvicipziion will entitle

it to approximately one-fourth of the plant goencrating capability.:

This souvce of electric power has been detcrnined to be the best
alternative for supplying puarmping power Lo the Central Arizora
Project. The remainder of the plant capability will be used, and
is urgently needed, by the other parbies to. supply irmediat el

"projected loads.

A1l pariies cxcept the United States have signzd the
basic contracts for the project, and it is now in order for the
United States to cxecute the docusents, KHowever, at a recling
with the Congressionzl dclegations of Wycming and other Upper
Basin stetes on October 29, 1989, objection was raised to the
walter service contract enhercd into by Interior with *he Salt
River Project on January 17, 1969. The 821t River Project is

The vater scrvice contract, vhjch runs for A max Lo
or LO years, allcus the lzvajo PJOJGCL to usc wp to 314,100 acre-
feet & year of Colorado River water. Under 1rbicle XIT of the
Upper Colorado River Basin Covﬂﬂct vater us. d for the liavajo
Project must be charged to thz 50, OOO acre-feet a ycar of Upper
Basin water that has béen apportioned to Arizona uander the .
Compact. Jest there be any doubt as to this, Section 303(d) of
the Colorado River Basin Project Act and Schlow 6(a) of the
water service conbract also specifieally prOV1dc that water,
used by the Navajo Project shall bé charged to the 50 000 acre-
feet a year appor*ioned to Arizona.

one of the participants in the Navajo Project. . v



The objection of the Upper Basin states to the water
service conbract is based on their ccsertion thal vhen Indian
and other miscellaoncous uczes of Upper Basin water in Arizona are :
edded to the 34,100 acre-fecet a year committed to the Navajo : :

" Projecet, the total demand in Arizona on Upper Basin water will
. cxceed 50,000 acre-fect.

They express concexn that because of

the reserved weter rights the Indians arc claimed to bhave, the
Navajo Tribe may be able £o insist that the Secrectary of the
Interior dcliver water in excess of the 50,000 acre-feet a year:

apportioned to Arizona under the Canpact.

There is, in my opinicn, no lepal basis for this con-
cern. The Upper Colorado River Basin Caapact is binding on the
Secrctury of the Interior, the Indians, and all others, end it
flatly precludes total use of Upper Dasin water in Arizona in
cxcess of 50,000 acre-fect a yecar. It does not matter whether
the use by the Indians of their reserved vater rights is consid~
cred a use by the United States for the benefit of the Indians .
or vhether it jis considered a direct usc by the Indians themselves;

such use must be counted as part of Arizona's total use of Upper
Article VI

Basin water and charged against the 50,000 acre-feet.

of the Coaupact states specifically:

MPhe consumptive use of water by the United Stetces of Anerica
or any of its agencies, instrumentalities or vards shall be .
charged as a use by the State in vhich the usc is mzde « « » o"

Section 601(c) of the Colorado River Basin Project Act

(Public Law $0-537) binds the Secretary of the Interior and all
other Federal officers and agencics Lo coaply with the Upper
Colorado River Rasin Compzct "in the storage and releasc of
fron ‘all reservoirs and in the operation and maintcnance of all
facilities in the Colorado.River system under the Jjurlsdiction

and supervision of the Secrctary, and in the operation and mainte-
pance of all vorks which may be authorized hereaftcr for the
angmentation of the water supply of the Colorado Rivevr systcms.” L
No one, thersfore, should entertaln any doubt about the inviola-

bility of the 50,000 acre-feet limitation.

water

However, the reprasentatives of the Upper Basin states
point to the Supreme Cowrt decisions in Winters v. United States,
207 U.S. 564 (1903), and Arizonma v. California, 373 U.S. 56 (1952),
-a5 Justifying their concern. As expleined in Avizona v. California,

the Uniteld States at the time of ercating the Indian Resevvabion
reserved water rights for the Indjens sufficient to irrigate a&ll
practicably irrigeble acreage on the Reservations, Therefore -~ it
is conscnded -- the United States s under an obligation to moke
available for Indian use the amount of Colorado River waler necessary
to satisfy their reserved vater rights. If such an obligotion .
exists, it has been prescrved by Avrticle XIX of the Coempact, which
thing in the Compact shall be consirued as affecuing

-provides that no
“the obligations of the United States of Amcrica to Indian tribes.”
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. Tribe on Septcmber 29, 1969, states:

’ Even if the foregoiny exposition of Indian rescrved
water rights ic correct, it is not inconsistent with the Compact's
absolute limitation on combined uses of Upper Basin water in :
Arizona. In fact, Article III(b)(4) of the Compact declarecs that
.the apportiomment to each state includes “all watcr neccssery for
.the supply of eny rights vhich now exist.," It is clcar, therefore, .

_"that .to the cxtent the Navajo Tribe has reserved water rigats in
. the Upper DBasin portion of Arizona, those rights nust be satisficd *
out of the 50,000 acre-fcet a ycar apportioned to Arizona,

As a practical matter, the water-use experts of the Bureau
of Reclamation assure us that the amount of water available -~ after
the 34,100 acre-fecet contracted for by the Favajo Project is
deducted from 50,000 acre-fieet apportioned to Arizona -- will be
adequate to meet the Indians'! reasonably foreseeable needs. If
this estimate is wronz, the deficiency could be made up, under’
Article XVIT of the Compact, by augmentation through importation
of water from ancther river basin or desalination, for example,

Put under no circymstances can the Navajo Tribe have any complaint
against the United States for having entered into the water scrvice
contract. Section 15 of the plant-site lcase, approved by the

““In consideration of the execution of this Icase end the

bonefits to the Tribe vhich shall accruz herswnder, the
q

venefits to the Tribe from the construction end operation

‘of Havajo Units #1, #2 and 3 and the benefits Lo the Tribe

. from Peabody's mining operations to provide coal fuel for
said units, the Tribe agrees that during the tem of this

Lease or the operating life of the Navajo Generation Station,

wvhichever is the shorter, of the 50,000 acre-feet of water

allocated to the State of Arizona pursuant to Article 11T
of the Upper Colorado River Basin Compact (63 stat. 31),
34,100 ecre-feet of water per year shall at all times be
available for consumptive use by Lessees in the operation
of the Navajo Generation Station and all ovher purposes
related to such operation including coal transpo.tation
The Tribe agrees the use of water on

and ash disposal. )
Reservation Lands within the Upper Basin of firizona (es -
said Upper Basin is defined in the Upper Colorado River .

> Basin Compact) shall not rcduce or diminish the ‘avail-

* ebility of sald 34,100 acre-fect to the, Iessees. This
agreement shall not be constbrued in anyfmannef as a
vaiver by the Tribe of any present or piospective vater
rights of the Tripe, other than as sct forth above."”

In.this end other ways, the Navajo Tribe has encouraged :'
o Project to go forward and the United Stales to cooporate.

the MNavaj

* As & result of the Project's construction and operation on Navajo

" lands,
.. Projact, the Navajo Tribe will realize substantial profits. The
voter sorvice contract was an indiapensdble,clemeqt in the mosaic
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including the lease of Navajo coal deposits for use in the !
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ability of Upper Basin water for Indien use in Avivona. -

Upper Colorado River Basin Compact and the Navajo Project docu-

of cvents making this possible, end I do not belicve that the
Tribe could thus encourage the United Statcs to enter jnto the
contract for water service to the Navajo Project and later be
heaxrd to complain because the conbract has reduced the avail-

-

In sum, the Upper Dasin states are protected under the |

ments apgninst any infraction of the 50,000 acre-feet a year limit
on Arvizona usc of Uppcer Basin water. The Project -~ in addition -
to suoplying the pumping-power nceds of the Central Arizona o

Project and meeting imminent loads of the participating utilities — :

vill provide substantial econumic benefits to the Navajo Tribe.

It will also serve as a prototype for similar projects to be built’
at Kaiparowits in Utah and clsevhcre. It is our recommendation -
that you complete execution of the Navajo Project documents.

/s/ Uitcnell Mvlich

. “Bolicitor

<

S L -

(RS,

| e e e




